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Hi CnE UNTER SLALES DLSTRICT. COURT 


FOR THE NINTH CIRCUIT 


WILLIAM WARD EHLERT, : 
Appellant, 
Vv. Now 22950 
ONITED STATES OF AMERICA, 


Appellee. 


BRIO tne AP PrRILLEE 
JURISDICTION 
; , wy ; 

This is a timely appeal, by appellant with retained 
Bounsel, from a judgment of conviction and sentence for 
FiLoOlation of the Universal Military Training and Service 
mey (Title 50 Appendix U.S.C., § 462(a)]. Jurisdiction 
mn the District Court was predicated on Title 50 Appendix U.S.C., 


m462(a) and Title 18 U.S.C., § 3231; jurisdiction on appeal 


If A judgment of conviction and commitment was entered 
against the appellant, represented at all stages of 
the proceedings by retained counsel Arthur Wells, Jr., 
on May 31, 1967 (Record (hereinafter referred to as 
ive Vol. 1, p.8). A notice of appeal was filed on 
aeem>,) 1907 (R., Vol. 1, p.9; Fed. Re Camm. 
Bane) (2) .) 


eins 


Meesmvoked under Title 28 U.S.C., § 1291 and § 1294, 


STATEMENT OF THE CASE 


A. PROCEEDINGS BELOW: 

The Federal Grand Jury at San Francisco, Californias 
returned an indictment on December 14, 1966, in one count 
Miereing appellant with a violation of Title 50 Appendix 
Meer 462(a), (R., Vol. 1, p.2). Specifically, the 
indictment charged that "WILLIAM WARD EHLERT, defendant 
herein, on or about February 9, 1966, * * * did willfully 
and knowingly fail and neglect to perform a duty required 
Mm lim under and in the execution of the Unie eneeel Military 
mraining and Service Act, as amended, and the rules, 
mefsulations, and directions duly made pursuant thereto, in 
@hat he, having reported for induction as ordered by his 
mocal board, did then and there refuse to submit to induction 
into the Armed Forces of the United States." 

The appellant pleaded not guilty, and, following the 
Bxecution of a jury waiver, the case was tried and concluded 
Meetiarch 29, 1967, before the Hon. Alfonso J. Zirpoli (R., 
1. Mame >,i1). Appellant was found guilty, and on May 
31, 1967, was sentenced to the custody of the Attorney General 
for a Meriod of two years (R., Vol. i, p.8). This appeal 


TOllowed. Appellant is presently at large on bail in the 


Bmount of $500.00, and execution of sentence has been stayed 
cine appeal. 
B. STATEMENT OF FACTS: 

Appellant registered with the Selective Service System 
meweece! Board No. 18, Santa Rosa, California, on July en 
1961, two days after his eighteenth birthday (Exhibit, 2/ 
Bie). In his original Classification Questionnaire, filed 
Meth che local board on January 20, 1964, he made no claim 
Be conscientious objection (Exhibit, pp.4,7), and on March 
B®, 1964, he was accordingly classified I-A (Exhibit, p.11). 
Meoscecuently, after having been physically examined and found 
mmetyecaalified for military service, he was ordered to 
Beport for induction on July 14, 1965 (Exhibit, p.17). On 
that date, he reported to the bus depot to which he had been 
@irected, but refused to board the bus, stating that he would 
Meeeso to the Induction Station (Exhibit, p.22). He was 
Memerecved to report to the local board which he did, and 
Chere requested SSS Form No. 150, Special Form for Conscientious 
Objector (Exhibit, p.22). 

Without signing either statement A or statement B on the 
Meee SS SSS Form 150 as required in the instructions printed 
Maereon, appellant submitted the form to his local board on 
Muly 26, 1965, together with a brief letter (Exhibit, pp.24, 
25-28). 

@/7 A certified and exemplified copy of Appellant's 


selective Service file was introduced into evidence 

Meo tainciff's Exhipit 1 (R., Vol. 1, p.9). That 
Exnibit was designated as part of the record on apveal 
(R., Vol 5, p.14), and is before this Court as such, 


end is hereinafter referred to as Exhibit. 


On January 18, 1966, appellant's Selective Service file 
Seving in the meantime been forwarded to the United States 
Attorney for prosecutive determination and having been 
Beturned to the local board for further review (Exhibit, 
Dp.29-35), the local board considered appellant's claim 
end declined to re-open his classification or to re-classify 
him on the ground that he had not demonstrated a change in 
Mis status which was beyond his control (Exhibit, pp -ilgse ; 
Appellant was so advised (Exhibit, p.36), and was thereafter 
meaered tO report for induction on February 9, 1966, pursuant 
Go the original induction order (Exhibit, p.38). ‘He reported 
Be Ordered but refused to complete the processing necessary 
Mepcevcimine his acceptability for military service (Exhibit, 


p.42). These proceedings ensued. 


STATUTE AND REGULATION INVOLVED 
moe 50 Appendix U.S.C.°§ 462(a) provides im pértiment 
Bert as follows: 


x * * any person * * * who in any”"manner 
shall knowingly fail or neglect or refuse 
woe perilorm any Guty required of him Under 
or in the execution of * * * [the Universal 
Military Training and Service Act] or rules, 
regulations, or directions made vurswant te 
* * * [the Universal Military Training and 
Bermvicee Act | shall, upon Convicticn, tna, 
Gistricy court of the United Staves of 
Competent jurisdiction, be punished by 
imprisonment for not more than five years 
Om a tine Or noo more than $10,000, ior 

by both such fine and imprisonment * * *, 


eeeo.F.R, § 1632.14 provides in pertinent part as 
mollows: 


Duty of Recistrant to Rannrt Par and Sihmit 


to Induction. --(a) When the local board 
mails to a registrant an Order to Report 
for Induction (SSS Form No. 252) * * * 
hoecmell be the duty of the registrant 
to report for PMdwetion at the time and 
placed fixed on such order. * * * 

(b) Upon reporting for induction, 
ieolai be tae wducy of the recistrant 
“ee (5) Ceosubmit to imduetions* * * 


32 C.F.R. § 1625.2 provides in pertinent part as follows: 
ihe local board may reopen and consider 
anew the classification of a registrant 
m* © Drovidced, = = * the classification 
of a registrant shall not be reopened 
after the local board has mailed to such 
registrant an Order to Report for Induction 
- ~ * unless tme local board first specificoian. 
finds there has been a change in the registrant's 


status resulting from the circumstances over 
which the registrant has no control. 


QUESTIONS PRESENTED 


Whether a change in status to that of conscientious 
Bbjector is a change within the meaning of 32 C.F.R. Section 
1625.2, and whether in any event the record reflects a basis 
in fact for the refusal of appellant's local board to re-open 
es Classification following his submission after his induction 


meraer had issued of a claim for conscientious objector status. 
SUMMARY OF ARGUMENT 


A change in status to that of conscientious objector is” 
not, as a matter of law, a change in status beyond a registrant's 


Control within the meaning of 32 C.F.R. Section 1625.2. 


-~5- 


ifmercrnavively, without reference to the question of 
whether a change in status to that of conscientious objector 
is a change within the above-cited regulation, there exists 
Meeectis in the record before this Court for upholding the. 


local board's determination and thus appellant's conviction. 


ARGUMENT 


i. A. CHANGE IN STATUS TO THAT OF CONSCIENTIOUS OBJECTOR 
IS NOT, AS A MATTER OF LAW, A CHANGE IN STATUS BEYOND 
A REGISTRANT'S CONTROL WITHIN THE MEANING OF 32 C.F.R. 
§ 1625.2. 
it is the Government's position that a change in status 
fo that of conscientious objector is not, as a matter of law, 
4 change in status beyond a registrant's control within the 
meaning of 32 C.F.R. § 1625.2. Sy The court below so ruled, at 
mest by implication, and that ruling is assigned as error. 
1G should be noted at the outset that the trial court's 
Melting in this case is susceptible of more than one interpre- 
Cation. Judge Zirpoli stated, without elaboration: 
If this were a case in Judge Kaufman's 
SircuLte woulld feel,’ based on the record 
before me, I would nave to, I would have 
wer acegudt thesaceused. (Re, Vol. III, p. 31) 


dis reference is to Judge Kaufman's decision in United States 


Geel: Ghis position is upheld, it would follow, of 
course, that appellant was not denied due process 
by the failure of his local board to re-open his 
classification following his submission of SSS 
fem No. 150, regardless of the nature of his 
Periefs or the point in time at which they crystalized. 


| ae 


vy. Gearey, 368 F.2d 144 (2d Cir., 1966), ah and his determination 
MiG, consistent with that decision, an acquittal would be 
Beoquired indicates at least that he believed appellant's 
Mmeeioewicn respect to conscientious objection matured after 
Mmeominauction notice was mailed. To be completely consistent 
Rith Gearey, however, in order to suggest an acquittal he would 
miso have had to have concluded that appellant was in fact 
Bigcivied to conscientious objector status, and it is submitted 
Meme derc 1S nothing in the record before this Court to 
Bugeest that the trial court was so persuaded. Nevertheless, 
the court did make the statement quoted above, and it follows 
that the court's ultimate determination of sullt: necessarily 
Bnvolved the proposition urged by the Government here, 

"Three other Circuits have taken the position argued for 
by the Government. In Davis v. United States, 374 F.2d 1 
(5th Cir, 1967), United States v. Al-Majied Muhammad, 364 
Bed 223 (4th Cir., 1966), and United States v. Schoebel, 
201 F.2d 31 (7th Cir., 1953), 5/with respect to factual 


ny, In Gearey, Judge Kaufman took the position that if 


@a refzistrant's beliefs with respect to conscientious 
objection brought him within the ambit of the exemption 
Oeemecnose beliefs ripened only after he had been mailed 
emocice to report for induction, a change in his status 
meoulving from circumstances over which he had no control 
would have come about, and he would accordingly be en- 
titled to.a re-opening and re-classification by his 

ieee! board. It would follow, of course, that any 
failure to accord such procedure to a registrant so 
Situated would constitute a denial of due process. 


>/ The Seventh Circuit recently re-affirmed its position 
ioochoebel im United States v. Porter, 314 Feed 
833 (7th Cite TOC ys 


-7- 


Situations essentially indistinguisnable from that presented 
here, the courts held without qualification that "[b]Jelated 
development of conscientious objection is not a change in 
Meatus beyond the control of [a] registrant." Davis v. 
Mmced ovates, supra, at p.4. | 

iiaee Court indicated its apparent Approval of that 
Bosition in Boyd v. United States, 269 F.2d 607 (9th Cir., 
1959), End in Parrott v. United States, 370 F.2d 388 
(9th Cir., 1966), ostensibly rejected Judge Kaufman's position 
mn Gearey. 

Certainly such a position is not unreasonable, even 
though it may arguably be said to be in conflict with the 
apparent desire of Congress to obec’ those conscientiously 
Gpposed to participation in war in any form from the induction 
process. Clearly the exemption for conscientious objectors, 
found in Section 456(j) of the Universal Military Training 
@nd Service Act, is provided as a matter of legislative grace, 
end it is not unreasonable, therefore, in determining it's 
availability to defer in some measure to the obvious need for 


ma efficient operation of the Selective Service System. To 


G/ In Boyd, this Court stated at p. 610: 


There is not raised herein the proposition that 
Gonsectentious objections resulting from the promptings 
of a registrant's conscience would be a change of 

Status over which the registrant has no control. 

But we think that such an interpretation would, as other 
courts have said, be a ‘strained interpretation of 
the regulation.' Such interpretation would make re- 
dundant and useless any finding by the Board ‘subsequent 
to the filing of the conscientious objector's claim. 


require a local board to make the almost impossible factual 
determination with respect to when a registrant's views might 


"erystalized" in each case where the claim is filed 


have 
Zecerwa 1nduction order was mailed, and to then permit a 
registrant who's classification was not re-opened to litigate 
the basis for the board's determination, would clearly impair the 
Menwerency Of the System to an extent not required, it is 
Mettted, by the enactment of Section 456(j). It may be 
Biase bo essentially cut off the availability of the exemption 
with the mailing of an Induction Notice would be to draw too 
Meoierary a line, but as this Court stated in Boyd: 

Piererniuse Oe some Gcnd to tie time wich 

Melttsumenus Cah Traise 2 claim of conSsclen@menm. 

objection to induction, and raise and re- 


Meise an alleeed right to review. Any 
other conclusion would result in chaos. 


Boyd v. United States, supra, at p. 612. 


BE. iN THE RECORD BEFORE THIS COURT, APPELLANT HAS NOT 
MADE OUT A PRIMA FACIE CLAIM FOR CONSCIENTIOUS 
OBJECTOR STATUS, AND THUS THIS COURT CAN FIND A 

feeeois IN FACT FOR THE ACTION OF THE LOCAL BOARD 

WITHOUT REFERENCE TO ANY FINDING MADE BY THE TRIAL 

COURT. 

As an alternative to the position urged in the previous 
Bection, the Government submits that a basis exists in the 
meeora before this Court for affirming appellant's conviction 
mecnout reference to the question of whether under some cir-. 
Bamstances a change in status to that of conscientious objector 


mea change within the ambit of 32 C.F.R. § 1625.2. 
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Pe oreviously indicated, aside.from his remark regarding 
Memeecuitccal, there is nothing in the record to suggest that 
Judge Zirpoli was persuaded that appellant was entitled to 
Bonseientious objector status, and it is the Government's 
merweeren, cherefore, that this Court can rule, based upon a re- 
View of the record, that as a matter of*law he was not. Clearly 
mis Form 150 and the letters which accompanied it do not, even 
minder the most generous interpretation of United States az 
Beeger, 380 U.S. 163 (1965), present a prima facie claim, t/ 
and under these circumstances, this Court can conclude that 
me-mrocal board did not deny appellant due process in refusing 
Meee oren) his classification. As recognized in -Gearey, there 
man be no change in status if appellant is not now and never’ 
Mes been entitled to the exemption, and thus there is presented 
met eeomin fact for the board's action which in turn provides 


8 
Meocsis £0Or upholding appellant's conviction. a 


Bm Without regard to the sincerity of appellant's 
] Presets, Or the fact that he failed to sign 
emoocr Statement A or B on the face of the Form 
#50, it is apparent that he is espousing a 
Preeiy moral position, which is specifically 
excluded from the ambit of the exemption. 


8/ Mie only claim of denial of due process raised 
by appellant by way of defense related to the 
board's refusal to re-open following the sub- 
Mi@eaton of his Form 150. 


=160= 


CONCLUS ION 


For the reasons set forth herein, we respectfully 
Submit that the conviction of the appellant should be 


efrfixrmed. 


DATED: November 20, 1967. , 


Respectfully submigged, 


CECI. ww 2) POOR: 
United States Attorney 


PAUL G. SLOAN 
Assistant United States Attor,: 


Attorneys for Appellee 


-lji- 


CERTIFICATE 


Meeccruliy that, in connection with the preparation 
B this brief; I have examined Rules 18, 19, and 39 of 
the United States Court of Appeals for the Ninth Circuit, 
Miewcdae, in my opinion, the foregoing brief is in full 


BOompliance with those rules. 


PAUL G. SLOAN 
Assistant United States Attorney 


HO. 21930 
SALERT v. UNITED STATES 


CERTIFICATE OF MAILING 


Gites 1S to certify that three copies of the foregoing 


met Ot the Appellee was mailed this date to Arthur Wells, 
oe asaq., Wells & Chesney, 2550 Telegraph Avenue, Berkeley, 
Merrornia, Attorney for Appellant. 

DATED: November 20, 1967. 


PAUL G. SLOAN 
Assistant United States Attorney 


me 21930 
HLERT v. UNITED STATES 


